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MARK SECTION (no change)
ARGUMENT(S)
Surname Refusal
The Examining Attorney belatedly refused registration of the applied-for mark under Section 2(e)(4) of the Trademark Act on the grounds that
the applied-for mark is primarily merely a surname. The Examining Attorney has failed to establish a prima facie case that the mark is
primarily merely a surname. See In re Etablissements Darty et Fils, 225 USPQ 652, 653 (Fed. Cir. 1985). Moreover, the Examining Attorney
has neglected to consider all of the evidence to determine ultimately whether the mark is primarily merely a surname. See In re Sava Research
Corp., 32 USPQ2d 1380, 1381 (TTAB 1994). TMEP Section 1211.01(a)(vii) states that "[i]n determining whether a term is primarily merely a
surname, the examining attorney must consider whether the term has any meaning in a foreign language." However, in this case, the
Examining Attorney has failed to consider the meaning of the applied-for mark. Lastly, although the Examining Attorney recited the relevant
factors for assessing whether a mark is primarily merely a surname, the Examining Attorney provided absolutely no analysis of those factors.
Thus, the refusal under Section 2(e)(4) is improper and Applicant requests that it be withdrawn.
In support of this refusal, the Examining Attorney has proffered a whitepages.com listing of 40 individuals with the surname. The listing
indicates that there are approximately 300 individuals with this surname. The mere listing of individuals with a particular surname does not
establish a prima facie case that the applied-for mark is primarily merely a surname.
Even considering the scant evidence proffered by the Examining Attorney, it is clear that the applied-for mark is an extremely rare surname.
The simple phone book listings do not show the existence of any individual of particular note with the FAUCHER surname such that the
public would be conditioned to recognize this rare surname as a surname. See, e.g., In re Gregory, 70 USPQ2d 1792, 1795 (TTAB 2004).
Thus, the low number of individuals with the surname FAUCHER combined with the lack of notoriety of anyone with the surname
FAUCHER establishes the rareness of the surname FAUCHER. See In re Curlin Medical Inc., Serial No. 78560314 (Feb. 11, 2008) [not
precedential] (the surname CURLIN was found to be rare where none of the 286 individuals with the surname were shown to have been the
subject of media attention or publicity to the extent that the public perception of CURLIN would be affected).
Most important, the applied-for mark has a non-surname meaning and significance. A refusal under Section 2(e)(4) is proper only if the mark
is primarily merely a surname. As the TMEP clearly explains "[i]f there is a readily recognized meaning of a term, apart from its surname
significance, such that the primary significance of the term is not that of a surname, registration should be granted on the Principal Register
without evidence of acquired distinctiveness." TMEP Sections 1211.01(a)(i). The first case cited in this section of the TMEP discussing this
principle is In re Isabella Fiore, LLC, 75 USPQ2d 1564 (TTAB 2005) which held that FIORE is not primarily merely a surname where it is
also the Italian translation of the English word "flower" and the non-surname meaning is not obscure. In this case, the accepted translation of
the French term "faucher" is "to reap, mow, scythe". Print-outs from various French translation dictionaries are submitted herewith.
In Fiore, the Board noted that while it is the surname significance in the United States which is determinative of the registrability issue, "the
fact that a term is a word in the Italian language does not mean that this meaning would be unknown in the United States. Indeed, the board
has previously observed that 'it does not require any authority to conclude that Italian is a common, major language in the world and is spoken
by many people in the United States.'" Fiore, 75 USPQ2d at 1568 citing (In re Ithaca Indus., Inc., 230 USPQ 702, 704-05 (TTAB 1986)).
Likewise, it is beyond dispute that there are many people in the United States who speak and read French. See generally In re Thomas, 79
USPQ2d 1021, 1024 (TTAB 2006) ("French is a common foreign language spoken by an appreciable segment of the population.").
Lastly, the applied-for mark does not have such an obvious "look and feel" of a surname such that potential purchasers would overlook its
French language meaning. The term "faucher" is spelled in the standard French dictionary form. Thus, there is no question of whether this
term would be recognized in its current form as the French word meaning "to reap, mow, scythe".
Considering all of the evidence of record it is clear that the applied-for mark is not primarily merely a surname. Applicant notes that it is the
TTAB's practice is to resolve doubts about whether a term is a surname in favor of the applicant and for publication of the mark. See In re
United Distillers plc, 56 USPQ2d 1220, 1222 (TTAB 2000); In re S. Oliver Bernd Freier GmbH & Co., 20 USPQ2d 1878, 1879 (TTAB

1991). The fact that the Examining Attorney did not raise this refusal in the initial action alone is indicative of doubt as to its propriety.
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Response to Office Action
To the Commissioner for Trademarks:
Application serial no. 77209127 has been amended as follows:
ARGUMENT(S)
In response to the substantive refusal(s), please note the following:
Surname Refusal
The Examining Attorney belatedly refused registration of the applied-for mark under Section 2(e)(4) of the Trademark Act on the grounds that

the applied-for mark is primarily merely a surname. The Examining Attorney has failed to establish a prima facie case that the mark is primarily
merely a surname. See In re Etablissements Darty et Fils, 225 USPQ 652, 653 (Fed. Cir. 1985). Moreover, the Examining Attorney has
neglected to consider all of the evidence to determine ultimately whether the mark is primarily merely a surname. See In re Sava Research Corp.,
32 USPQ2d 1380, 1381 (TTAB 1994). TMEP Section 1211.01(a)(vii) states that "[i]n determining whether a term is primarily merely a
surname, the examining attorney must consider whether the term has any meaning in a foreign language." However, in this case, the Examining
Attorney has failed to consider the meaning of the applied-for mark. Lastly, although the Examining Attorney recited the relevant factors for
assessing whether a mark is primarily merely a surname, the Examining Attorney provided absolutely no analysis of those factors. Thus, the
refusal under Section 2(e)(4) is improper and Applicant requests that it be withdrawn.
In support of this refusal, the Examining Attorney has proffered a whitepages.com listing of 40 individuals with the surname. The listing
indicates that there are approximately 300 individuals with this surname. The mere listing of individuals with a particular surname does not
establish a prima facie case that the applied-for mark is primarily merely a surname.
Even considering the scant evidence proffered by the Examining Attorney, it is clear that the applied-for mark is an extremely rare surname. The
simple phone book listings do not show the existence of any individual of particular note with the FAUCHER surname such that the public
would be conditioned to recognize this rare surname as a surname. See, e.g., In re Gregory, 70 USPQ2d 1792, 1795 (TTAB 2004). Thus, the
low number of individuals with the surname FAUCHER combined with the lack of notoriety of anyone with the surname FAUCHER establishes
the rareness of the surname FAUCHER. See In re Curlin Medical Inc., Serial No. 78560314 (Feb. 11, 2008) [not precedential] (the surname
CURLIN was found to be rare where none of the 286 individuals with the surname were shown to have been the subject of media attention or
publicity to the extent that the public perception of CURLIN would be affected).
Most important, the applied-for mark has a non-surname meaning and significance. A refusal under Section 2(e)(4) is proper only if the mark is
primarily merely a surname. As the TMEP clearly explains "[i]f there is a readily recognized meaning of a term, apart from its surname
significance, such that the primary significance of the term is not that of a surname, registration should be granted on the Principal Register
without evidence of acquired distinctiveness." TMEP Sections 1211.01(a)(i). The first case cited in this section of the TMEP discussing this
principle is In re Isabella Fiore, LLC, 75 USPQ2d 1564 (TTAB 2005) which held that FIORE is not primarily merely a surname where it is also
the Italian translation of the English word "flower" and the non-surname meaning is not obscure. In this case, the accepted translation of the
French term "faucher" is "to reap, mow, scythe". Print-outs from various French translation dictionaries are submitted herewith.
In Fiore, the Board noted that while it is the surname significance in the United States which is determinative of the registrability issue, "the fact
that a term is a word in the Italian language does not mean that this meaning would be unknown in the United States. Indeed, the board has
previously observed that 'it does not require any authority to conclude that Italian is a common, major language in the world and is spoken by
many people in the United States.'" Fiore, 75 USPQ2d at 1568 citing (In re Ithaca Indus., Inc., 230 USPQ 702, 704-05 (TTAB 1986)).
Likewise, it is beyond dispute that there are many people in the United States who speak and read French. See generally In re Thomas, 79
USPQ2d 1021, 1024 (TTAB 2006) ("French is a common foreign language spoken by an appreciable segment of the population.").
Lastly, the applied-for mark does not have such an obvious "look and feel" of a surname such that potential purchasers would overlook its French
language meaning. The term "faucher" is spelled in the standard French dictionary form. Thus, there is no question of whether this term would
be recognized in its current form as the French word meaning "to reap, mow, scythe".
Considering all of the evidence of record it is clear that the applied-for mark is not primarily merely a surname. Applicant notes that it is the
TTAB's practice is to resolve doubts about whether a term is a surname in favor of the applicant and for publication of the mark. See In re United
Distillers plc, 56 USPQ2d 1220, 1222 (TTAB 2000); In re S. Oliver Bernd Freier GmbH & Co., 20 USPQ2d 1878, 1879 (TTAB 1991). The fact
that the Examining Attorney did not raise this refusal in the initial action alone is indicative of doubt as to its propriety.

EVIDENCE
Evidence in the nature of print-outs from various French-English Dictionaries has been attached.
Original PDF file:
evi_6580251229-110434112_._s_English_French_Electronic_Dictionary_translation_-_faucher.pdf
Converted PDF file(s) (1 page)
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Original PDF file:
evi_6580251229-110434112_._Dictionary-com_translation_-_faucher.pdf
Converted PDF file(s) (1 page)
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Original PDF file:
evi_6580251229-110434112_._Wordreference_translation_-_faucher.pdf
Converted PDF file(s) (1 page)
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Original PDF file:
evi_6580251229-110434112_._Yahoo__Babel_Fish_translation_-_faucher.pdf

Converted PDF file(s) (1 page)
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Response Signature
Signature: /jmenker/ Date: 08/25/2008
Signatory's Name: James R. Menker
Signatory's Position: Attorney of record
The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the highest court of a U.S. state, which
includes the District of Columbia, Puerto Rico, and other federal territories and possessions; and he/she is currently the applicant's attorney or an
associate thereof; and to the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian attorney/agent not
currently associated with his/her company/firm previously represented the applicant in this matter: (1) the applicant has filed or is concurrently
filing a signed revocation of or substitute power of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the applicant's appointed U.S. attorney or
Canadian attorney/agent has filed a power of attorney appointing him/her as an associate attorney in this matter.
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